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IN THE COURT OF COMMON PLEAS OF 
NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL ACTION 
 

JERZY WISNIEWSKI and  ) 
HALINA WISNIEWSKA,  ) No. C-48-CV-2015-2788 

 Plaintiffs    ) 

      ) 
  v.    ) 

      ) 
MORGAN HILL GOLF CLUB, LLC ) 

t/a THE CLUB AT MORGAN  ) 
HILL,     ) 

 Defendant    ) 
 

OPINION OF THE COURT 
 

 This matter is before the Court on the “Preliminary Objections of 

Defendant Morgan Hill Golf Club, LLC t/a The Club at Morgan Hill” to 

Plaintiffs’ Complaint.  Briefs have been submitted, the Court heard oral 

argument on November 19, 2015, and the matter is ready for disposition. 

 On April 1, 2015, Plaintiffs filed a Complaint alleging the following 

facts.  In 2001, Plaintiffs constructed and began residing in a home in 

Williams Township, Northampton County, Pennsylvania.  (Compl. ¶ 4.)  In 

2004, Defendant completed construction of a golf course, a portion of which 

is adjacent to Plaintiffs’ property.  (Id. ¶¶ 6, 40.)  “Defendant failed to 
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consider, implement or construct any barriers or protection to . . . abutting 

property owners when [it] planned for and later executed [the] operation of 

a golf course.”  (Id. ¶ 57.)  Since Defendant began operating the golf course, 

Plaintiffs’ property has been invaded by approximately 150 stray golf balls 

per year from Defendant’s golf course.  (Id. ¶ 10.)  In 2008 and 2009, 

Plaintiffs were struck and injured by golf balls from Defendant’s golf course.  

(Id. ¶¶ 11-12.)  Plaintiffs’ property has also been damaged by golf balls on 

numerous occasions.  (Id. ¶ 23.)  Plaintiffs’ insurance company has 

increased Plaintiffs’ homeowner’s insurance premiums and has threatened to 

cancel Plaintiffs’ insurance policy due to numerous claims for property 

damage caused by errant golf balls.  (Id. ¶¶ 15-17.)  Despite repeated 

demands, Defendant has failed to remedy the alleged problem.  (Id. ¶¶ 18-

19.)  As a result, in addition to claims for personal injury and property 

damage, Plaintiffs claim that their property has diminished in value and that 

they have lost the use and enjoyment thereof.  (Id. ¶ 26.)  

 In Count I of their Complaint, Plaintiffs seek an injunction directing 

Defendant to construct a fence or netting barrier along Plaintiffs’ property 

line.  (Id. ¶ 32.)  In Count II, Plaintiffs seek punitive damages, attorney’s 

fees, and compensatory damages for bodily injury and property damage 

caused by Defendant’s alleged negligence in constructing the course.  In 

Count III of their Complaint, Plaintiffs seek punitive damages, attorney’s 

fees, and compensatory damages for Defendant’s alleged negligent design of 
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the golf course.  Count IV of Plaintiffs’ Complaint seeks injunctive relief, 

punitive damages, attorney’s fees, and compensatory damages for private 

nuisance.  Finally, Count V of Plaintiffs’ Complaint seeks injunctive relief, 

punitive damages, and compensatory damages for trespass. 

 On June 10, 2015, Defendant filed the instant Preliminary Objections, 

asserting demurrers to Counts I, II, and III and, purportedly, to all of 

Plaintiffs’ claims for attorney’s fees and punitive damages.  Each will be 

discussed separately. 

 With regard to Defendant’s demurrers, any party may file preliminary 

objections alleging “legal insufficiency of a pleading (demurrer).”  Pa.R.C.P. 

No. 1028(a)(4).   

A preliminary objection in the nature of a demurrer is properly 
granted where the contested pleading is legally insufficient.  

Preliminary objections in the nature of a demurrer require the 
court to resolve the issues solely on the basis of the pleadings; 

no testimony or other evidence outside of the complaint may be 
considered to dispose of the legal issues presented by the 

demurrer.  All material facts set forth in the pleading and all 
inferences reasonably deducible therefrom must be admitted as 

true. 

 
Barton v. Lowe’s Home Ctrs., Inc., 124 A.3d 349, 354 (Pa. Super. 2015) 

(quoting Weiley v. Albert Einstein Med. Ctr., 51 A.3d 202, 208 (Pa. Super. 

2012)).  To sustain a demurrer, a court must be certain that the law will not 

permit recovery.  Commw., Pa. Game Comm’n v. Seneca Res. Corp., 84 

A.3d 1098, 1103 (Pa. Commw. 2014).  Any doubt as to whether the 

demurrer should be sustained must be resolved in favor of overruling it.  
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McCord v. Pennsylvanians for Union Reform, 100 A.3d 755, 758 (Pa. 

Commw. 2014). 

 In its first demurrer, Defendant argues that Count I of Plaintiffs’ 

Complaint fails to state a cause of action entitling Plaintiffs to an injunction.  

The sole basis for Defendant’s demurrer is its averment that “it no longer 

owns the premises and is not in a legal position to be enjoined from avoiding 

conduct or taking action with respect to the same.”  (Prelim. Objections ¶ 

30.)  In its Brief, Defendant explains that it “sold the subject golf course in 

March of 2015.”  (Def.’s Br. at 6.)  In any event, consideration of 

Defendant’s argument would require the Court to look outside the 

challenged pleading, the Complaint, to the averments in Defendant’s 

Preliminary Objections, to documents attached thereto, and to statements 

made in its Brief.  For this reason, Defendant’s first objection is an improper 

speaking demurrer and, as such, must be overruled.  See Smith v. Pa. 

Emps. Benefit Trust Fund, 894 A.2d 874, 877 n.3 (Pa. Commw. 2006) 

(“A demurrer may not be a speaking demurrer; it may not aver the 

existence of facts not apparent from the face of the challenged pleading.”). 

 Next, Defendant asserts demurrers Plaintiff’s claims for negligence and 

negligent design, contained in Counts II and III of the Complaint, 

respectively.  In its Brief, Defendant argues that these claims are barred by 

the statute of limitations.  In the alternative, Defendant argues that Plaintiffs 

should be required to file a more specific complaint that sets forth the dates 
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of any injuries or damages and the specific injuries or damages suffered on 

such dates. 

 As an affirmative defense, the statute of limitations is properly pleaded 

in new matter, not preliminary objections.  See Pa.R.C.P. No. 1030(a).  

However, when a party erroneously asserts a statute of limitations defense 

in preliminary objections, “the failure of the opposing party to file 

preliminary objections to the defective preliminary objections, raising the 

erroneous defense[], waives the procedural defect and allows the trial court 

to rule on the preliminary objections.”  Borough of Nanty Glo v. Fatula, 826 

A.2d 58, 64 (Pa. Commw. 2003).  In such a case, a court may sustain a 

preliminary objection asserting a statute of limitations defense if the defense 

is “clear on the face of the pleadings.”  Scavo v. Old Forge Borough, 978 

A.2d 1076, 1078 (Pa. Commw. 2009).  Here, as Plaintiffs did not file 

preliminary objections to Defendant’s Preliminary Objections, the Court may 

consider the merits of Defendant’s demurrer to Counts II and III based upon 

the statute of limitations.   

The statute of limitations for claims based on negligence is two years.  

42 Pa.C.S.A. § 5524(2), (7).  The limitations period begins running “from the 

time the cause of action accrued.”  42 Pa.C.S.A. § 5502(a).  “In 

Pennsylvania, a cause of action accrues when the plaintiff could have first 

maintained the action to a successful conclusion.”  Fine v. Checcio, 870 A.2d 
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850, 857 (Pa. 2005).  Thus, “the statute of limitations begins to run as soon 

as the right to institute and maintain a suit arises.”  Id.   

In a negligence action, “Pennsylvania uses the occurrence rule to 

determine when the statute of limitations begins to accrue.”  Glenbrook 

Leasing Co. v. Beausang, 839 A.2d 437, 441 (Pa. Super. 2003).  “Under this 

rule, ‘the statutory period commences upon the happening of the alleged 

breach of duty.’”  Id. (quoting Robbins & Seventko Orthopedic Surgeons, 

Inc. v. Geisenberger, 674 A.2d 244, 246 (Pa. Super. 1996)).   

The running of the statute of limitations, however, may be tolled by 

the “discovery rule.”  Fine, 870 A.2d at 858.  The discovery rule “tolls the 

running of the applicable statute of limitations until that point when ‘the 

plaintiff knows or reasonably should know: (1) that he has been injured, and 

(2) that his injury has been caused by another party’s conduct.’”  Pearce v. 

Salvation Army, 674 A.2d 1123, 1125 (Pa. Super. 1996) (quoting Redenz v. 

Rosenberg, 520 A.2d 883, 885 (Pa. Super. 1987)).  The Pennsylvania 

Supreme Court, analyzing whether the application of the discovery rule is a 

question of law or fact, has stated: 

Therefore, when a court is presented with the assertion of 

the discovery rule’s application, it must address the ability of the 
damaged party, exercising reasonable diligence, to ascertain 

that he has been injured and by what cause.  Since this question 
involves a factual determination as to whether a party was able, 

in the exercise of reasonable diligence, to know of his injury and 
its cause, ordinarily, a jury is to decide it.  Where, however, 

reasonable minds would not differ in finding that a party knew or 
should have known on the exercise of reasonable diligence of his 
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injury and its cause, the court determines that the discovery rule 

does not apply as a matter of law. 
 

Fine, 870 A.2d at 858-59 (citations omitted). 

  The Court will analyze Defendant’s demurrer to Count III of the 

Complaint first.  In that count, Plaintiffs allege, in essence, that Defendant 

negligently designed and constructed the golf course in such close proximity 

to their residence that Defendant knew or should have known that the 

design was capable of causing injury to Plaintiffs or their property.  Based 

upon the law cited above, it is clear that this claim accrued when Defendant 

began construction and/or operation of the golf course and Plaintiffs 

discovered that the design caused the damages alleged.  In this regard, 

Plaintiffs aver that Defendant commenced construction of the golf course in 

August 2002.  (Compl. ¶ 5.)  Plaintiffs further aver that “[o]n or about 

August of 2002, [Plaintiffs] and other adjacent property owners to 

Defendant’s land began experiencing extensive property damage due to 

flooding caused by water and sediment erosion caused by the negligent 

design . . . of the golf course.”  (Id. ¶ 9 (emphasis added).)  Plaintiffs aver 

that Defendant opened the course to golfers in 2004.  (See id. ¶ 6.)  

Plaintiffs further aver that their “property has been invaded by more than 

[150] golf balls per year since Defendant’s golf course became fully 

operational . . . due to the negligent design.”  (Id. ¶ 10.)  The Complaint 

then recounts incidents where Plaintiffs were struck by golf balls in 2008 and 
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2009, causing personal injuries.  Thus, by Plaintiffs’ own averments, it is 

clear that since 2002, they have been aware that the alleged negligent 

design was the cause of some of the alleged damages caused by flooding 

and erosion.  As for damages caused by errant golf balls, even giving 

Plaintiffs the benefit of the doubt, they certainly knew of the source of their 

personal injuries by 2008, when one of them was struck by a golf ball, and 

of their property damage since 2004, when their property began being 

invaded by 150 golf balls per year.  In any event, Plaintiffs’ Complaint was 

not filed until April 1, 2015, long after the statute of limitations on the 

negligent design claim expired.  Therefore, Defendant’s demurrer to Count 

III will be sustained, and Count III will be dismissed, with prejudice.   

 In Count II of their Complaint, Plaintiffs allege negligence, essentially 

alleging that Defendant continues to operate the golf course despite 

knowledge of and without alleviating the danger it poses to Plaintiffs and 

their property.  As a result of this alleged negligence, Plaintiffs contend that 

they have suffered personal injury and/or property damage.  The Complaint 

does not allege when the last incident of injury or property damage 

occurred.  However, as the Complaint alleges that such incidents are 

ongoing, it is clear that the statute of limitations on Count II has not yet 

expired.  Thus, on the face of the Complaint alone, the Court may not grant 

Defendant’s demurrer to Count II based upon the statute of limitations. 
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 The Court will next analyze Defendant’s alternative objection to Count 

II based upon insufficient specificity.  Any party may file preliminary 

objections based on “insufficient specificity in a pleading.”  Pa.R.C.P. No. 

1028(a)(3).  The relevant question in ruling on such an objection is whether 

the complaint is adequately clear to allow the defendant to set up its 

defense, or whether the complaint informs the defendant, with precision, of 

the basis on which recovery is sought so that the defendant may know, 

without question, the grounds upon which to assert its defense.  Podolak v. 

Tobyhanna Twp. Bd. of Supervisors, 37 A.3d 1283, 1288 (Pa. Commw. 

2012).  In determining whether a particular paragraph is stated with the 

necessary specificity, that paragraph must be read in the context of all of 

the allegations made in the complaint.  Unified Sportsmen of Pa. v. Pa. 

Game Comm’n (PGC), 950 A.2d 1120, 1134 (Pa. Commw. 2008). 

   Defendant argues that, in Count II of their Complaint, Plaintiffs fail to 

specify the alleged injuries and property damage and the dates of their 

occurrence.  The Pennsylvania Rules of Civil Procedure state that “[t]he 

material facts upon which a cause of action . . . is based shall be stated in a 

concise and summary form.”  Pa.R.C.P. No. 1019(a).  Likewise, the rules 

state that “[a]verments of time, place, and items of special damages shall 

be specifically stated.”  Id. No. 1019(f).   

 In this case, Plaintiffs identify two dates on which they were personally 

struck by golf balls.  (Compl. ¶¶ 11-12.)  With regard to those incidents, 
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Plaintiffs allege that they sustained “physical bodily and emotional injury.”  

(Id.)  These are items of general, not special, damages and may be averred 

generally.  See Hooker v. State Farm Fire and Cas. Co., 880 A.2d 70, 76-77 

(Pa. Commw. 2005) (“General damages are those that are the usual and 

ordinary consequences of the wrong done.”).   

 With regard to Plaintiffs’ claims for property damage, while Plaintiffs 

allege that they have suffered damage to their vehicles, roof, landscape, 

vegetation, windows, lawn, and trees, they do not specify the dates of such 

damage, in violation of Rule 1019(f).  (See id. ¶¶ 23, 39.) 

 For all of the above reasons, Plaintiffs will be ordered to file a more 

specific complaint that complies with Rule 1019(f) and specifies the dates of 

any alleged property damage in relation to their negligence claim. 

 Next, Defendant purports to set forth a demurrer to Plaintiffs’ claims 

for attorney’s fees contained in Counts II and IV of their Complaint.1  While 

Defendant presents this objection as a demurrer, attorney’s fees are not a 

“cause of action” but, rather, are damages sought based upon a cause of 

action.  Thus, the Court will review this objection as one based upon the 

“inclusion of . . . impertinent matter.”  Pa.R.C.P. No. 1028(a)(2).  To be 

impertinent, “the allegations must be immaterial and inappropriate to the 

proof of the cause of action.”  Common Cause/Pa. v. Commonwealth, 710 

                                                           
1  Plaintiffs also claimed attorney’s fees in Count III of their Complaint, but the Court 

has sustained Defendant’s demurrer to that count. 
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A.2d 108, 115 (Pa. Commw. 1998).  A party includes impertinent matter in a 

pleading by making an inappropriate request for damages.  Hudock v. 

Donegal Mut. Ins. Co., 264 A.2d 668, 671 n.2 (Pa. 1970).  

 “The general rule is that the parties to litigation are responsible for 

their own counsel fees and costs unless otherwise provided by statutory 

authority, agreement of parties, or some other recognized exception.”  

Cresci Const. Services, Inc. v. Martin, 64 A.3d 254, 266 (Pa. Super. 2013) 

(quoting Cher-Rob, Inc. v. Art Monument Co., 594 A.2d 362, 363 (Pa. 

Super. 1991)).  Plaintiffs argue that their requests for attorney’s fees are 

proper as they could potentially recover attorney’s fees pursuant to Sections 

2503(6), 2503(7), 2503(9), and 2503(10) of the Judicial Code.2  Sections 

                                                           
2  Those sections are as follows: 

 

 The following participants shall be entitled to a reasonable counsel fee 

as part of the taxable costs of the matter: 

 

 . . . . 

 

 (6) Any participant who is awarded counsel fees as a sanction against 

another participant for violation of any general rule which expressly 

prescribes the award of counsel fees as a sanction for dilatory, obdurate or 

vexatious conduct during the pendency of any matter. 

 

 (7) Any participant who is awarded counsel fees as a sanction against 

another participant for dilatory, obdurate or vexatious conduct during the 

pendency of a matter. 

 

 . . . .  

 

 (9) Any participant who is awarded counsel fees because the conduct 

of another party in commencing the matter or otherwise was arbitrary, 

vexatious or in bad faith. 

 

 (10) Any other participant in such circumstances as may be specified 

by statute heretofore or hereafter enacted. 
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2503(6), 2503(7), and 2503(9), by their use of the language “during the 

pendency of the matter,” apply only to conduct occurring after a complaint is 

filed and, thus, cannot form the basis for a claim for damages for a cause of 

action contained in the complaint.  42 Pa.C.S.A. §§ 2503(6)-(7), (9); see 

Cher-Rob, Inc., 594 A.2d 364-66.  As Plaintiffs solely allege conduct that 

occurred prior to the filing of the Complaint in support of their request for 

attorney’s fees, and there is no allegation that Defendant has acted in bad 

faith in defending this action, Plaintiffs’ requests for attorney’s fees are not 

supported by Sections 2503(6), 2503(7), or 2503(9) of the Judicial Code. 

 Section 2503(10) requires a plaintiff to identify a statute that 

expressly authorizes an award of attorney’s fees for a particular cause of 

action.  Plaintiffs have identified no such statute in their Complaint or Brief. 

 For all of the above reasons, Plaintiffs’ requests for attorney’s fees in 

Counts II and IV of their Complaint will be stricken as impertinent. 

 Finally, Defendant purports to set forth a demurrer to Plaintiffs’ claims 

for punitive damages contained in Counts II, IV, and V of their Complaint.3  

For the reasons discussed above, the Court will also review this objection as 

an objection based upon the inclusion of impertinent matter. 

                                                                                                                                                                                           
 

42 Pa.C.S.A. §§ 2503(6)-(7), (9)-(10). 
3  Plaintiffs also claimed punitive damages in Count III of their Complaint, but the Court 

has sustained Defendant’s demurrer to that count. 
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 A plaintiff may only be awarded punitive damages if a defendant’s 

“conduct was malicious, wanton, willful, oppressive, or exhibited a reckless 

indifference to the rights of others.”  Jahanshahi v. Centura Dev. Co., Inc., 

816 A.2d 1179, 1188 (Pa. Super. 2003) (quoting Johnson v. Hyundai Motor 

Am., 698 A.2d 631, 639 (Pa. Super. 1997)).  Here, Plaintiffs allege that 

Defendant constructed the golf course in violation of the applicable zoning 

ordinance, has been repeatedly notified of the injuries and property damage 

caused by the operation of the course, has failed to take any corrective 

action, and continues to send golfers onto the course in the face of a known 

risk of harm to others.  (See Compl. ¶¶ 6, 8, 18-19.)  Because Plaintiffs 

allege a factual predicate marginally sufficient to give rise to an award of 

punitive damages, the Court will not strike, as impertinent, Plaintiffs’ 

requests for punitive damages, as a matter of law, at this early stage of the 

proceedings.  Accordingly, Defendant’s objection to Plaintiffs’ requests for 

punitive damages in Counts II, IV, and V of the Complaint will be overruled, 

without prejudice to Defendant seeking dismissal of those requests at a later 

stage in the proceeding. 

 WHEREFORE, the Court enters the following: 
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IN THE COURT OF COMMON PLEAS OF 

NORTHAMPTON COUNTY, PENNSYLVANIA 
CIVIL ACTION 

 
JERZY WISNIEWSKI and  ) 

HALINA WISNIEWSKA,  ) No. C-48-CV-2015-2788 
 Plaintiffs    ) 

      ) 
  v.    ) 

      ) 
MORGAN HILL GOLF CLUB, LLC ) 

t/a THE CLUB AT MORGAN  ) 

HILL,     ) 
 Defendant    ) 

 
ORDER OF COURT 

 
 AND NOW, this 22nd day of January, 2016, the “Preliminary Objections 

of Defendant Morgan Hill Golf Club, LLC t/a The Club at Morgan Hill,” filed on 

June 10, 2015, are hereby SUSTAINED, in part, and OVERRULED, in part. 

 Count III of Plaintiffs’ Complaint is hereby dismissed, with prejudice.  

Plaintiffs shall file an amended complaint, in accordance with the Court’s 

Opinion, within twenty (20) days. 

       BY THE COURT: 

 

       /s/ Anthony S. Beltrami_________ 
       ANTHONY S. BELTRAMI, J. 

 


